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This is a decision on the "APPLICATION FOR PATENT TERM 
ADJUSTMENT UNDER 37 C.F.R. §1. 705(b), " filed September 8, 2008. 
Applicants request that the initial determination of patent term 
adjustment be corrected from three hundred four (304) days to 
one thousand one hundred thirty (1130) days. 

The application for patent term adjustment is GRANTED to the 
extent indicated herein . 

The Office has updated the PALM screen to reflect that the 
correct Patent Term Adjustment (PTA) determination at the time 
of the mailing of the Notice of Allowance is one thousand 
twenty-five (1025) days. A copy of the updated PALM screen, 
showing the correct determination, is enclosed. 

On July 11, 2008, the Office mailed the Determination of Patent 
Term Adjustment under 35 U.S.C. 154(b) in the above-identified 
application. The Notice stated that the patent term adjustment 
(PTA) to date is 304 days. The instant application for patent 
term adjustment was timely filed on September 8, 2008 1 . 
Applicants assert that their response to the restriction 
requirement filed October 14, 2006 was fully responsive. 
Accordingly, applicants maintain that the reduction of 426 days 
entered pursuant to 37 CFR 1.704(c) (7) for the filing of a 
duplicate of the response on December 14, 2007 is not warranted. 



PALM records indicate that the Issue Fee was received on September 10, 
2008. 
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Further, applicants argue that a period of adjustment of 399 
days for Office delay should be entered for the period from 
February 15, 2007, the date four months after an election was 
filed on October 14, 2006, to March 19, 2008, the date of 
mailing of a restriction requirement. 

Applicants' arguments have been considered, and found persuasive 
to an extent. The entry of a period of reduction of 426 days 
for filing a response on December 14, 2007 to correct an 
omission in the response filed on October 14, 2006 is not 
warranted and is being removed. 37 C.F.R. §1. 704(c) (7) provides 
that: 

Submission of a reply having an omission (§1.135(c)), in 
which case the period of adjustment set forth in § 1.703 
shall be reduced by the number of days, if any, beginning 
on the day after the date the reply having an omission 
was filed and ending on the date that the reply or other 
paper correcting the omission was filed. 

The record supports a conclusion that the response filed October 
14, 2006 did not contain an omission. In response to the Notice 
of Informal or Non-compliant Amendment mailed December 6, 2007, 
applicant resubmitted the response with an argument that there 
was no omission. Further, in the restriction requirement mailed 
March 19, 2008, the examiner acknowledged that applicants were 
correct that there was no omission. As there was no omission, 
entry of the period of reduction of 426 days, pursuant to 37 CFR 
1.704(c)(7), is being removed. 

Moreover, in response to the election filed October 14, 2006, 
the Office took action within the meaning of 37 CFR 1.702(a) (2) 
and 1.703(a) (2) on December 6, 2007. However, this was not 
within four months. The Office mailed an action under 35 U.S.C. 
132 on December 6, 2007, four months and 295 days later. 
Accordingly, a period of adjustment of 295 days has been entered 
for Office delay. 

However, no further correction of the patent term adjustment 
calculation is required. In response to the election filed 
December 14, 2007, the Office took action within the meaning of 
37 CFR 1.702(a) (2) and 1.703(a) (2), within four months by 
mailing an action under 35 U.S.C. 132 on March 19, 2008. The 
fact that the Office mailed a restriction requirement on March 
19, 2008, does not negate the fact that the Office took action 
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within the meaning of 35 U.S.C. 132 on December 6, 2007. 
Accordingly, the entry of a period of adjustment of 295 days, 
not 399 days as argued by applicants, is warranted. 

Further, the entry of a period of reduction of 1 day in 
association with the request for continued examination (RCE) 
filed on March 1, 2006 is correct. The final Office action was 
mailed on November 30, 2005. Applicants took three months and 1 
day to file a response. It is well-established that the three- 
month period ended on February 28, 2006. As stated in MPEP 
710.02, 

For example, reply to an Office action with a 3-month 
shortened statutory period dated November 30 is due on the 
following February 28 (or 29 if it is a leap year) , while a 
reply to an Office action dated February 28 is due on May 
28 and not on the last day of May. Ex parte Messick , 
7 USPQ 57 (Comm'r Pat. 1930). 

Moreover, applicants' attention is further directed to 37 CFR 
1.703(f), which provides that "[t]he date indicated on any 
certificate of mailing or transmission under § 1.8 shall not be 
taken into account in this calculation" of patent term 
adjustment. See also, Comment 10, Changes to Implement Patent 
Term Adjustment under Twenty-Year Patent Term; Final Rule, 65 
Fed. Reg. 54366 (September 18, 2000) . Thus, the fact that the 
RCE received March 1, 2006, included a certificate of mailing 
dated February 27, 2006, has no effect on the calculation of 
patent term adjustment. 

For all of these reasons, pursuant to 37 CFR 1.704(b), the 
period of reduction of 1 day was properly entered. 

In view thereof, the correct determination of patent term 
adjustment at the time of the mailing of the notice of allowance 
is ONE THOUSAND TWENTY-FIVE (1025) days. 

The Office acknowledges submission of the $200.00 fee set forth 
in 37 CFR 1.18(e). No additional fees are required. 

The Office of Data Management has been advised of this decision. 
The application is thereby forwarded to the Office of Data 
Management for issuance of the patent. The patent term 
adjustment indicated on the patent (as shown on the Issue 
Notification mailed about three weeks prior to patent issuance) 
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will include any additional adjustment accrued both for Office 
delay in issuing the patent more than four months after payment 
of the issue fee and satisfaction of all outstanding 
requirements, and if applicable, for the Office taking in excess 
of three years to issue the patent. 



Telephone inquiries specific to this matter should be directed 
to the undersigned at (571) 272-3219. 
A 




;j^tions Attorney 
"of Petitions 



Enclosure: Copy of REVISED PAIR Screen 



Day : Wednesday 
Date: 11/12/2008 
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